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GRDER AFFIRMING i PART AND REVERSING IN PART DEFENDANT'S GONVICTIONS

JOHN A. MENDEZ, District Judge.

This matter is before the Court an Defendant John Godirey's {"Defendant™) appeal from his conviction on three commts following a trial before
Magistrate judge Kendall Newman (Doc., # 36). With leave of the Court, The New 49%ers Legal Fund ("Amicus™) filed an amicus curize brief (Doc, # 38).
Oral argument was held before the Court on June 2, 2015. For the following reasons, Defendant's conviction is affirmed in part, and reversed in part,

I. FACTUAL AND PROCEDURAL BACHGROUYN®

This case arises from Defendant's gold mining operation on the Lucky Boh Mining Claim in the Tahoe National Forest. Doc. # 32, Reporter's Transcript,
Day 1 ("RT1") at 1-224. The Lucky Bob claim Is a placer claim, which means that gold was found within gravels or sedimentary deposits, rather than in
hard rock or guartz, RT1 at 1-42. Because the Luclky Bob dlaim is unpatented, the United States Forest Service retains jurisdiction to manage the non-
mineral surface yesources on the land. RT1 at 1-42. Doring the relevant time period, Defendant had received permission from the holder of the Lucky
Bob claim to mine the claim. RT1 at 1-224. As detailed below, Defendant took a nurpber of acHons to improve land and trails on the claim. RT1 at 1-50-1~
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86, 71 L.Ed.2d 362 (1982) ("A plaintiff who engages in some conduct that is clearly proscribed cannot complain of

{12 F.8uppad1104]
the vagueness of the law as applied to the conduct of others. A court should therefore examine the complainant's conduct before analyzing other
hypothetical applications of the law.").

Defendant argnes that "[w]hen the magistrate judge explained his determination that My, Godfrey was guilty of Count Three, he concluded that there
had been damage to trees and brush, but did not refer to the rocks." Reply at 8-9. This argument Is belied by the record. In addressing the evidence "as
to each individual count," the Magistrate Judge concluded that significant resource distughance had occurred, pointing, in part, to “the breaking up of
boulders, and using chains and using a dxill to do so[.]" RT2 at 2-49. This Factual finding was supported by the testimony of Nicholas Shope (RT1 at 1-
121). Defendant's conviction on Count: 3 is therefore affirmed.

3. Gount 4

In Count 4, Defendant is alleged to have violated 36 CF.R. § 26110, which prohibits “constructing, placing, or maintaining any kind of xoad, trail,
structure, fence, enclosure, eommunication equipment, significant surface disturbance, or other improvement on National Forest System lands or
facilities without a special-use authorization, contract, or approved operating plan when such authoxizabon is required." 36 CER. § 26110(a). As
discussed above, Defendant’s mining operation caused significant disturbance of surface resources. Moreover, much of Defendant's activity was in
service of creating a "new trail" to access his mining claim. RT1 at 1-54. As Defendant's unauthorized trail work constituted a significant surface
disturbance, and he failed to obtain an approved plan of operations, this work was in violation of 36 CFR. § 261.10(a). Accordingly, Defendant’s
conviction on Count 4 is affirmed.

&, Cooni 5

In Count 5, Defendant s alleged to have violated 36 CE.R. § 26111, which prohibits *[p)lacing in or near a stream, lake, or other water any substance
which does or may pollute a stream, lake, or other watet[.]" 36 C.FR § 261.13(c). Defendant argues that his conviction on this count must be reversed
because "[plutting materials from the creek back into the creek does not constitute the “placing' of a “pollutant’ into the creek." Opening Brief at 17.
Defendant cites language from a Supreme Court case concerning the Clean Water Act: "'If one tzles z ladle of soup from a pot, lifts it above the pot, and
pours it back into the pot, cne has not “added' soup or anything else to the pot." Opening Brief at 16-17 (citing S Florida Water Mgmt. Dist. v.
Miccosukee Tribe of Indians, 54111.8. 65, 130, 124 5.Ct 1537, 158 LEd.2d 264 (2004)). Defendant contends that the evidence offered at trial shows that he
"did not introduce pollutants such as chemicals, oils, outside dirt, other liquids, or trash into Peorman Creel.” Opening Brief at 17. The Magistrate Judge
appeared to acknowledge as much during the second day of triak: "We Jmow he was breaking up rocks. We know he was pouring some chemicals,
whether non-toxic or otherwise, but there wasn't any evidence that I'm aware of that any of those broken up rocks or chemicals ended up in the creek "
RT2 at2—-44 — 2~45.

At tr7al, the Government presented the testimony of Jeff Huggins, a water control engineer for the Central Valley Regional Water Quality Control Board
In Rancho Cordova. RT1 at 1-161. Huggins was accepted by the Court as an expert witness. RT1 at 1-163. Huggins testified that he personally observed
mining wastes in Poorman. Creek, downstream of Defendant's mining operation. RT1 at 1-171. When asked to define "mining wastes,"

[112 F.5upp.3d nas)
Huggins noted that it Is "a very wide definition" which includes "the process fluids, the process solids, the overbiurden... the sand, silts, and elays,
gravels, coarser grain fraction, overburden waste rocl;, processing fluids, processing solution." RT1 at 1-174. However, Huggins did not define any of
these terms, and only testified that he personally observed "sands, silts and clays and bottom deposits” in Poorman Creek "downstream of the
operation.” RT1 at 2-171. Huggins further testified that the location of Defendant's mining operation was "all within the high water mark within the
fiood plain of Poorman Creek, so the mining activities are being conducted within the normal high water mark of Poorman CreekM RT1 at 1-170.
Huggins testified that both "sediment" and "mining waste” are "pollutant(s}." RT1 at 3-173. Of course, this final piece of testimony is a legal
conclusion, and does not aid the Court's vltimate analysis.

In finding Defendant guilty of violating 36 CFR. § 26111(c), the Magistrate Judge noted that Defendant’s operation presented "something very
different" than "removing a ladle of soup and putting it back in the soup pot." RT2 at 2-50. The Magistrate Judge reasoned that it differed from the "one
ladle of soup" example:

not anly because of the trench, but again, the government also did present expert testimony in terms of the impact by the defendant here. This is
not someone speculating well, you've moved some small amoint through your mineral and we think this may be harming, There is a reason why
these basins to — water's such a precious resource here, and when it's flowing into other rivers and it's affecting nsage for people, farms,
agriculture, habitat and while I recognize water flows will vary during high water months and low water, and rain and snow melt, again we've been
in a drought here, it is very easy looking at the photographs to realize the significant impact that the defendant had en Poorman's Creek through
damming, blocking, altering that creek.

RTzat2~52 — 2-53,

Accepting the evidence at trjal In the light most favorable to the Government, the Court finds that these factual findings are supported by sufficient
evidence. Specifically, Defendant’s mining operations resulted in the addition of "sands, silts and <lays and bottom deposits” into Pocrman Creek
downstream of the operation. Additionally, the evidence supports the Magistrate Judge's factual finding that these additions could have a significant
effect on larger ecosystems. Sea RT1 at 1~177 (testithony of Jeff Huggins that the "beneficial uses” of Poorman Creek include "domestic and municipal
water supply, agricultural water supply, power supply, recreation, esthetics [sicl, fish and — fish and wildlife habitat, spawning™).

However, the legal issue of whether the release of materials found within the high water mark of Poorman Creek constitutes "placing a pollutant” into
the creek xremains. As this Is an issue of statutory construction, the Court's Teview is de noveo, United States v. Montes-Ruiz, 745 F34 1286, 1289 (oth
Cir.2014).
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prohibitions on (1) depositifig in'a toilet or plumbing fixture a substance which could interfere with its operation; (2} leaving refuse, debris, or litter in
an unsanitary condition; (3) failing to properly dispose of all garbage; and (4) improperly dumping refuse, debris, trash, or litter. 36 CE.R, § 261.11(a)-
(e). Thus, the provisions surrounding 36 C.F.R. § 261.11(c) lend support to Defendant's axgument that "any substance which does or may pollute” must

o sia g

be a foreign substance, not a substance which is already found within the high water mark of the river.

Although "pollute” is not defined within Part 261, the dictionary definition of "pollute” is instructive. See Phillips v. AWH Corp., 415 E.3d 1309, 1319
(Fed.Cir.2005) (noting that "dictionaries, encyclopedias and treatises are particularly useful resources to assist the court in determining the ordinary
and customary meanings of [relevant] terms"). The Merriam-Webster Dictionary offers two definitions of "pollute:" (1) "to make physically impure or
unclean;" and (2) "to contaminate (an environment) especially with man-made waste." As with the structure of the regulation, these definitions
suggest that "placing any substance which does or may pollute" necessarily entails the introduction of a foreisn substance, possibly even a man-made
substance.

Returning fo the Supreme Court's "one ladle of soup™ example, the Court agrees that the present case is not closely analogous. . Florida Water Mgmt.
Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 110, 124 8.Ct. 1537, 158 L.Ed.2d 264 (2004). Defendant did not merely remove water from one location in
Poorman Creek and return that same water to another location in Poorman Creek, Rather, he diverted the water through his mining operation, and
returned it, along with "sands, silts and’ clays and bottom deposits" to Poorman Creek, downstream of his operation. However, as noted by the
Magistrate Judge and as emphasized now by Defendant, the entire mining operation occurred beneath the high water mark of Poorman Creek.
Importantly, there is no evidence that any foreign substance (such as a chemnical) was introduced to Poorman Creek. Sez RT2 at 2-44 — 2-45 (the
Magistrate Judge, noting that "there wasn't any evidence that I'm aware of that any of those broken up rocks or chemicals ended up in the creek"); see
also RT1 at 182 (testimony of Huggins, noting that "chernicals getting into the water" was "not the major concern in this case"). In this sense, a more
apt analogy may be that of a bowl of cereal. At its low point, Poorman Creek is much like a bowl of Cherrios with very little milk in it, with a number of
Cherrios pieces "stranded" up on the sides of the bowl. Filling the bowl with milk releases those "stranded" Cherrios pieces back into the milk, but
nothing foreign has been added to the bowl. Similarly, Defendant’s operation merely released sediment that was already part of the creek-bed back into
the creek. As testified to by Jeff Huggins, this activity may have a caused a significant effect on Poorman Creek and those ecosystems which rely on it.
RT1 at 1-177. Indeed, as discussed above, Defendant has been properly convicted of causing an unauthorized significant disturbance to surface
resources. However, the Government's evidence was insufficient to sustain Defendant’s conviction under 36 CF.R, § 26111 for polluting the creek
Accordingly, Defendant's conviction o@Count 5 is reversed. < . A o x ;
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The New 49'ers Legal Fund ("Amicus"), as amicus curiae, argues that the Forest Service's failure to give Defendant formal notice of his violations runs
afoul of both the regulatory framework of 36 C.E.R. § 2281 et seq., as well as broader constitutional principles of due process. Amicus Brief at 7,13. With
regard to the regulatory framework, Amicus argues that Part 228 places the burden on the Farest Service to conduct inspections of all mining operations
within the National Forest System, and to give formal notice to individuals that their operations are in violation of the regulations. Amicus Brief at 7.
Because Defendant never received a formal "notice of noncompliance” under 36 CF.R.

[112 F.Supp.3d 1107]
§ 228.7, Amicus argues that cannot be prosecuted under Part 261. Amicus Brief at 7. Practically, as the Magistrate Judge observed, this approach would
make little sense: miners would essentially be immune from prosecution under Part 261 for any mining-related activity, regardless of its severity, as
long as the operations were conducted before a Forest Service officer learned of the violation and gave formal notice. RT1 at 1-191 ("The Court: ... If he
went out and clear-~cut 20 acres, pushing a backhoe and bulldozer, would your position be that you can't cite him for that, you haven't given him a
notice of non-compliance? [Defense Counsel}: Yes"). Such a policy would provide little incentive for prospective miners to submit either a notice of
intent to operate or plan for approval of mining operations, as required by 36 C.F.R. § 228.4(a), and would provide a perverse incentive of immunity
from prosecution to miners who could avoid detection by the Forest Service.

More importantly, this argument fails because of the structure of 36 C.F.R. § 228.1 et seq. Prior to any mention of notices of noncompliance, 36 C.F.R. §

228.4(a) provides that "a notice of intent to operate is required from any person proposing to conduct operations which might cause significant

disturbance of surface resources” and that "{sJuch notice of intent shall be submitted to the District Ranger having jurisdiction over the area in which

the operations will be conducted." In a subsequent subsection, titled "Inspection, noncompliance[,]" the regulations provide that "Forest Officers shall

periodically inspect operations to determine if the operator is complying with the regulations in this part and an approved Plan of operations." 36 CF.R.

§ 228.7(a) (emphasis added). The regulations go on to provide that, "[i]f an operator fails ta comply with the regulations or his approved plan of
operations ... the authorized officer shall serve a notice of noncompliance upon the operator[.]" 36 C.E.R. § 228.7(b). Given the structure of Part 228, and

the specific references to "an approved plan of operations, " this subsection must be read as requiring periodic inspections and notice of noncompliance

subsequent to the submission of a notice of intent to operate, and the receipt of an approved plan of operations by the miner. As Defendant did not

submit the requisite notice of intent to operate, nor did he obtain an approved plan of operations, 36 CF.R. § 228.7 is not applicable and the Forest
Service was not obligated to provide him with a notice of noncompliance prior to citing him for violations of Part 261.

With regard to Amicus' constitutional due process challenge, the Court need not determine whether citing a miner under Part 261 — without giving
prior actual notice that he was in danger of violating the regulations — runs afoul of due process. Reply at 13. At trial, David Brown, a minerals
administrator with the Forest Service, testified that, on April 2, 2013, he received a phone call from Defendant, during which he informed Defendant
that "he would need a plan of operations" because his mining “activities might be causing significant surface disturbance and that would require a plan
of operations." RT1 at 1-31. Brown also testified that Defendant had informed him that he would stop work at his mining site until he had contacted the
appropriate Forest Service personnel. RTt at 1-32. While testifying, Defendant himself acknowledged that this phone call occurred, although he did not
remember the substance of the conversation. RT1 at 1-249. Thus, even without a forrnal notice of noncompliance, Defendant was on actual notice that a
notice of intent to operate was required, and that continued operations were improper. Amicus proposes an "as applied” constitutional challenge, and
the Court need not consider the constitutional implications of a counterfactual case

[112 F.Supp.3d 1108]
in which no notice was provided. Acosta v. City of Costa Mesa, 718 F.3d 800, 821-22 (9th Cir.2013).
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